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Subject Request to testify at Civil Rules Hearing, Dallas, January 28

I request to‘\‘testify at the Dallas Civil Rules Hearing, on)electrom'c discovery, on behalf of the National

Association of Consumer Advocates (NACA). ;
I'will file my testimony early next week, but NACA may submit additional comments by the F ebruary 15

deadline as well.

Please confirm that this request to testify can be accommodated.
Thanks,
Steve

Stephen Gardner

Law Office of Stephen Gardner )

6060 North Central Expressway, Suite 560
Dallas, Texas 75206 ’
214-800-2830 (voice)

214-800-2834 (fax)
steve@consumerhelper.com

CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader of'this message is
not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this
communication or other use of a transmission received in error is strictly prohibited. If you have
received this transmission in error, immediately notify me at 214-800-2830.
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L e Electronlc Discovery: Testlmony of Nattonal Assocnat:on of
. Subject
. Consumer Advocates <

™

1 am scheduled to feétify on behalf of the National Association'of Consurner Advocates at the Dallas
- hearing on Electronic Discovery, and was asked to pre-file my testlmony A PDF of my testimony is
 attached, although there may be some variations as I work on the i issue more. I will fax a copy of this

testlmony to Judy Krivit at 202-502 1766 today as Well

4

. NACA antlclpates that 1t Wﬂl also ﬁle formal written comments by the February 15 deadlme

Thank your for your tlme

4 Steve

: 'Stephen Gardner 4
- Law Office of Stephen Gardner , ; : 1 \ ,
" -6060 North Central Expressway, Smte 560 A , C

Dallas, Texas 75206

) 7214-800-2830 (voice).,
214-800-2834 (fax)

steveCconsumerhelper com

CONFIDENTIALITY NOTICE Th:xs message is mtended only for the use of the 1nd1v1dual or entity to
which it is addressed and may contain information that is confidential. It the reader of this message is
not the intended recipient, y’ou are hereby notified that any dissemination, distribution, or copying of this .

' communication or other use of a transmission received in error is strictly prohibited.  If you have
- received this transmission in error, immediately notify me at 214-800-2830. ‘
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Testimony of Nati»’onal Aﬁs‘sﬂocia’titm ‘o\fl Consumer‘Advo"c‘ates‘ :
Standlng Commlttee on Rules of Practlce and Procedure
‘ ]udlcral Conference of the Unlted States
\ N Dallas, Texas
‘ ]anuary‘28 2005‘
My name is Stephen Gardner. I am Charr Ementus of the National Assoaauon of
o : Consumer Advocates (”NACA”) and appear tod ay to test1fy on behalf of NACA
| NACA isa non—profrt advocacy group whose membershlp is comprlsed of over .
' 1 000 prwate and pubhc sector attorneys, legal services attorneys laW professors law
_student, and other advocates Workmg for the protection and representatlon of consum-
ers. NACA's mission is to pror.note justice for all consumers by mamtalrung a forum for :
’mformanon\sharmg among consumer advocates across the country, and to serve as.a
Vo\i)ce for its me‘mb‘ers as well as consumers in the‘ongoilngjstruggle to curb unfair ahd

' ‘a'bus’ive business pracﬁces From\its ince‘ption NACA has focused primarily on preda-

. tory and fraudulent busmess practlces affectmg consumers

- Iappear today to testlfy on behalf of NACA on the proposed amendments to the
Federal Rules ‘of ‘Civil Procedure (”FRCP”«) relatmg to electronic discovery (“e
’ /discovery ). NACA ant1c1pates filing formal comments on or before the February 15
deadline. My comments today will serve to ]rughhght NACA’s concerns with the pro-
. posed amendments '
) ‘ Summary of Testimony
‘ My testimony today addresses four points:

1. Treatmg e—d1scovery dlfferent from other d1scovery is not
necessary and will encourage dilatory tactics and collateral litigation. -

S 2. The proposal to amend Rule 26(b)(2) to allow a party to de-
‘termine umlaterally refuse to produce e-documents that it cons1ders not



- Testlmony of Nat10na1 Association of Consumer Advocates before the

Standmg Commlttee on Rules of Practlce and Procedure, page 2 o

‘reasonably acce351ble (a) is unnecessary because 1t can be addressed by i
current rules, (b) reverses the concept of full d13c0very, and (b) gives in-
adequate clarlty on the standard.

-3 ‘The proposal to amend Rule 26(b)(5)(B) to’ allow a dllatory
- assertion of pr1v11ege will encourage sloppy initial productmn and '
: gamesmanshlp , .

‘ . 4. The proposal to create new Rule 37(f) to glve spec1al treat- -
"> ment to retention of é-documents encourages policies that would other-
wise be spoliation.

Point1
Treatmg e-dlscovery different from other discovery is not ‘
necessary and will encourage dilatory tactics’ and collateral N

N ' ’ lltlgatlon

" The most Iikely effect of adc')ption‘ of these proposals will be to further 'r‘e‘strict

- plajntiffS' ’access to the courts, by “encouraging dilatory defensive tactics and ‘increasing\ ‘

‘collateral htlgahon durmg the dlscovery phase. B l 4 : LN

Although there w111 always be exceptlons itis a given among plamhff layvyers |

that (1) at the outset of the case, most of. the relevant documents will be in the exclusive
possessmn of the defendant and 2 defendants Wlll use whatever means are avaﬂable" .
to them to avoid producmg any damagmg documents even clearly relevant ones.

It does not appear that there has been any emplrlcal or prmc1pled basis estab—

~lished to show that there is a pressmg need to treat e—d1scovery d;tfferent from any other

discovery.

There are' three charactenstxcs of electromc documents (”e documents”) that are

4 nnportant W1th respect to these proposals First, there is more e dlscovery now than
" ever before. That is a function of our growing rehance on computers and the fact that e-

- document storage'is often both cheaper and more convenient than paper storage. One

diska can hold the)contents of many file cabinets.



Vproduces no documents, but makes plenty of boﬂerplate ob}ectxons
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Second because of the ablhty to search electromcally, mrtually all e—documents :

' ‘are more read_rly acces51ble than | paper documents

Third, because of the nature of e-mail commumcatlon and the ab111ty to save
drafts of documents and metadata, e-documents more. often reveal clear eévidence, even
of such tradlhonally d1ff1cult—to-prove elements as mtent

- These characterlshcs should convmce the Comrmttee to make sure that e-

\ documents »are more easﬂy avaﬂable, not less.

" Point 2-

The proposal to amend Rule 26(b)(2) to allow a party to de-
\ ‘termine unilaterally refuse to produce e-documents that it
- considers “not reasonably accessible” (a) is unnecessary
" ‘because it can be addressed by current rules, (b) reverses
the concept of full discovery, and (b) gives inadequate clar-
ity on the standard. ‘

' D1sc0very is the smgle biggest road block to efflcrent 11t1gat10n Dllatory tactics

- are common Although the rules prov1de for sanctions for refusal to cooperate in dis-

covery, actual sanc’aons are the rare exceptlon
The usual pract1ce is for the defendant to file an initial response to discovery that
After extended dlscussmns between counsel, some documents may be produced
but others will not, necessrtatmg a motion to compel. Often, just before heanng, defen-

dant will make sufﬁcient additional production to make proceeding with the motion to -

'compel fruitless

So it goes NACA understands that solvmg these endermc problems is beyond

. the current purvrew of this Cornm1ttee But we do entreat the Cormmttee not to prom-

: ‘ulgate rules that will make legmmate d1scovery more protmcted and more dzﬁzcult
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As thmgs stand ifa defendant asserts that productron will be unduly burden—'
sorne, 1t must seek protectlon from the Court
“But under ttus propbsal a defendant can‘——-withplittleﬂor no basis+sunp1y com-

. rplaln that e-documents are not * reasonably accessrble

Smce the partles would not lrkely be in federal court if the plalntrff agreed with

‘ the defendant s position as to what ‘was reasonabIe ” it is probable that this is not a
‘ ,‘pomt with Wh1ch the plamtrff will be in agreement. | |
‘But this new 'profiision puts the burden on the plaintiff to move for\p‘r’oduction——’—-
' adding another Step to the process. If the defendant then shows that the“ i‘nformationris‘ -
~in fact not reasonably acce531b1e, then the court has dlscretlon to order chscovery only if
the plarntlff then shows good cause, and to impose addrtlonal restrlcuons If the Com-
mittee adopts this proposal, it should also provide that sanctions should be ordered
When a party’s unilateral initial cla1m of unreasonableness is not found to be Vahd

. However, aside from the addition of a defendant s rlght of first refusal all of
these protectrons are now available under the rules, and courts have managed to apply -

these rules to e—dlscovery as well as paper discovery

Beyond the fact that the system is now working, it is also probable that it is in

\_‘fact cheaper and easier to retrieve e-documents than paper documents ]ust as itis’ -

rcheaper and easier to store them

| In other Words aside from rare mstances (Wluch federal ]udges and maglstrates
" can handle under exrstmg rules), existence of e—documents means that they are more ac-
- cess:ble than paper documents, not less. | |

| What does thlS matter7 My po1nt is that, as a rule, the ev1dence supports allow—

. ing greater access to e—documents——af accessibility is the govermng ‘criterion—and not




e the latter

'_\all forms of d1sc0very, paper and electromc

: ‘s1d1ng
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)

3 reduced and dllatory access: The proposal unfortunately Would achieve the former, not

| ' 'Point3 - .
~ The proposal to amend Rule 26(b)('5)(B)7to allow a dilatory
assertmn of pnvﬂege will encourage sloppy 1n1t1a1 produc- .
o hon and gamesmanslnp
Thls proposal although put forth as relahng to e—dlsCOVery, actually apphes to

Procedurally, tl:'llS is a problem, because these amendments have been 1dent1f1ed

" as deahng only w1th e—d1scovery The proposed Comnuttee Note does not mention this

expansion at all, much less dlscuss the loglc behind it.

The Note says that ”the Comn:uttee has repeatedly been adwsed that “privilege

~ waiver, and the review requlred to avoid it, add to the costs and delay of d1scovery
There is no source for this adV1Ce, and it is certamly contrary to my own experlence in

| the 28 years I have been practlc:lng, and the exper1ences of other NACA members

"~ If reduction of delay and dlscovery, costs were the ultimate goal, one dlscovery

L ’ rule ‘would be enough' “Give the other side everythin’g you have.”

Instead as the rules now are written, the true delay and cost of the dlscovery

process lies in the lengthy efforts plamttffs must expend to get clearly-discoverable

’ documents from defendants :

Thls proposal addresses a very rare (and currently curable) problem w1th asig-

| mﬁcantly greater problem———encouragmg sloppy lawyermg, gamesmanshlp, and blind- '

A defendant as I noted earher, does not Want to produce any document that the

\ plalntlff mlght actually ‘want, and that defendant will carefully review all documents;

\\
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e ,pnor to dlscovery to msure that every p0351ble objectron to every document has been ‘(

[

. .set forth Pr1v11ege is ]ust one ground that w1ll always be the sub]ect of the 1nlt1al review.

Thus, tlus proposal wﬂl not reduce- the t1me of review, except for the lawyer .

. whose default posmon 1s 1neptness Vergmg on malpractlce - _4’ o ,

And nothlng about this proposal actually reduces the time or cost of dlscovery— o

it merely shlfts 1t fo a later stage When the partles ﬁght over documents that are pro—

TAduced and only later—when the pla1nt1ff manages to fmd some. ut111ty in the docu- o

- rnents—ldenhﬁed as prlvﬂeged
A secondary problem exists in that tlus- prov1310n appears to be a substantwe :
| change in the law of pnvﬂege, whlch is outside allowable rulemakmg powers under the )
Rules Enablmg Act, 28 US.C. § 2071 et seq. Rules “shall not abndge, enlarge, or mochfy a
any substantrve r1ght 7 28 U.S.C. § 2072(b) In add1t10n, this proposal will mtrude on the -
\apphcahon of state laws and etlucal requ:lrements»relatmg to waivers of pnvﬂege and |
use of privileg\ed‘vdocuments. ( |
o | Point 4
The proposal to create new Rule 37(f) to give spec1al treat-
ment to retention of e-documents encourages policies that
~ o wou_ld otherwise be spoliation.
AsI sa1d earlier, it is almost always cheaper’ and easier to store eLdocuments than
to store paper documents._ That is, in fact, the primary reason a'party elects to use elec-
 tronic data storage
Beyond that after the 1mt1al decision is made it Wlll always be cheaper to main-

© tain those electromc documents than to store. comparable amounts of paper documents

Thus cost is not a factor Nor is effort——lt takes effort to delete documents but no

' L effort at all to leave them alone “

P
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Furthermore, those partles Who do store electromcally are-also dlllgent atinsur-

o ‘1ng that data are backed up and preserved Agam, this is cheap and easy

Nonetheless the proposal is.to rewrite the laws relatlng to spol1at10n as long as -
e-documents are destroyed “because of the routme operatron of the party’s electronlc
mformatlon system

Some compames already have document retentron plans that seem mtended to

~

K ',"destroy potenually-damagmg documents before sults are f1led

This proposal would make that the standard practlce Indeed under this pro- .

| posal, it Would be foohsh for any company to retain any e—document any longer than

was necessary, and to institute a regular program of destroylng all electromc records -

" after a short penod of time. Slnce it will be rare that a party w1ll be asked to produce e

- ,documents until at least a year after the event, 1t is quite poss1ble for that party to insti-

tute regular destructlon of records that is part and parcel of the * ‘routine operatlon of 3

' the party s electronic mformatlon systern And thus make the ev1dence agamst it dis-

-,

Some compames w1ll do this : anyway They do not need the federal rules telhng

‘ them it's okay

_ Conclusion y |
NACA thanks the Commlttee for this opportumty to set forth our views on the

proposed e—dlscovery rules



